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August 26, 2015 

 

Andrew Zemba, Director 

Interstate Waters Office 

Pennsylvania Department of Environmental Protection 

azemba@pa.gov 

(717) 772-4785 

 

cc by email:    

Nick DiPasquale, Director, Chesapeake Bay Program, Dipasquale.nicholas@Epa.gov 

Rich Batiuk, Chair and Coordinator of BMP Verification Review Committee, batiuk.richard@epa.gov 

 

 Re: Comments on Pennsylvania’s Draft Verification Program Plan 

 

Introduction 

The Environmental Integrity Project, Conservation Pennsylvania, and Waterkeepers Chesapeake 

are writing to provide our feedback on Pennsylvania’s Draft Verification Program Plan 

(“Plan”).
1
  As described below, we have read the Bay Program’s expectations for the Plan, the 

Plan itself, and the Best Management Practices Verification Review Panel’s comments.  We 

strongly support the Review Panel’s comments and we are generally encouraged to see that the 

process of collaboratively developing these plans seems to be working.  If Pennsylvania can 

make the changes requested by the Review Panel, it will have a verification plan that the public 

can rely on.  We ask that you also consider our feedback.       

The TMDL will only succeed if pollution reduction practices – including “Best Management 

Practices,” or BMPs – work as intended.  The only way to know whether BMPs are working as 

intended is to verify that they have been installed, implemented, and maintained correctly.  

Verification is also key to public trust in the TMDL process:  If EPA’s model is based on flawed 

assumptions about BMP effectiveness then it will not produce accurate estimates of pollution 

loads, and it will not be a reliable measure of progress. 

                                                           
1
 Pennsylvania has provided the Bay Program with several documents collectively referred to here as the “Plan.”  

These documents are posted here:  http://www.chesapeakebay.net/about/programs/bmp/additional_resources.  

mailto:azemba@pa.gov
mailto:Dipasquale.nicholas@Epa.gov
mailto:batiuk.richard@epa.gov
http://www.chesapeakebay.net/about/programs/bmp/additional_resources
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In October of 2014 the Chesapeake Bay Program (“Bay Program”) finalized its expectations for 

the Bay states’ BMP verification plans in a 2014 “Framework” document.
2
  In July and August 

2015, after having reviewed the Framework, EIP reviewed documents posted on the Bay 

Program website for “Draft Jurisdictional BMP Verification Program Plans.”
3
  We have also 

reviewed the BMP Verification Review Panel’s (“Review Panel”) initial feedback on these 

plans.
4
  We found the Review Panel comments to be thoughtful, comprehensive, and on-point, 

and we agree with and support those comments.  Since this element of the TMDL is so critical to 

the TMDL’s success, we hope that you will also consider our brief set of additional comments. 

Overall, Pennsylvania has provided a clear and transparent outline of how it will verify certain 

BMPs, and it has very clearly and quantitatively laid out the basis for its prioritization of certain 

BMPs.  This high degree of transparency goes a long way toward building public confidence.  

However, as the authors of Pennsylvania’s plan admit, the plan does not yet meet Bay Program 

expectations, and is not yet able to provide assurances that the BMPs assumed by the Bay Model 

are in place and functioning.   

Pennsylvania has also devoted considerable attention to data reporting protocols, but it should 

devote at least as much attention – and probably much more attention – to how it will verify the 

accuracy of the data being reported. 

 

1. The plan does not provide for enough verification statewide 

As an overarching matter, the BMPs responsible for a large fraction of Pennsylvania’s pollution 

reductions will not be verified under the current plan.  Pennsylvania focused on high-priority 

BMPs, which is a reasonable approach and one suggested by the Framework.  However, the low-

priority BMPs, for which there is no verification, are responsible for 24, 36, and 16 percent of 

the nitrogen, phosphorus, and sediment load reductions that Pennsylvania is committed to 

making.  In addition, the plan does not provide for verification of animal waste management 

systems, which are responsible for 5.8 and 15.7 percent of nitrogen and phosphorus reductions.  

The plan also omits verification of (1) conservation tillage in counties with less than 50,000 acres 

of agricultural land, (2) manure management plans, and (3) post-construction stormwater BMPs 

(the plan does not provide estimates of pollution reductions associated with these three BMPs).  

Cumulatively, at least 30% of Pennsylvania’s nitrogen reductions and at least 52% of phosphorus 

                                                           
2
 Chesapeake Bay Program, Strengthening Verification of Best Management Practices Implemented in the 

Chesapeake Bay Watershed: A Basinwide Framework Report and Documentation from the Chesapeake Bay 

Program Water Quality Goal Implementation Team’s BMP Verification Committee (Oct. 2014), 

http://www.chesapeakebay.net/documents/Complete%20CBP%20BMP%20Verification%20Framwork%20with%2

0appendices.pdf  
3
 http://www.chesapeakebay.net/about/programs/bmp/additional_resources  

4
  

http://www.chesapeakebay.net/documents/CBP_BMP_Review_Panel_Evaluation_of_Jurisdictions_Draft_Verificati

on_Plans_8_7_2015_.pdf  

http://www.chesapeakebay.net/documents/Complete%20CBP%20BMP%20Verification%20Framwork%20with%20appendices.pdf
http://www.chesapeakebay.net/documents/Complete%20CBP%20BMP%20Verification%20Framwork%20with%20appendices.pdf
http://www.chesapeakebay.net/about/programs/bmp/additional_resources
http://www.chesapeakebay.net/documents/CBP_BMP_Review_Panel_Evaluation_of_Jurisdictions_Draft_Verification_Plans_8_7_2015_.pdf
http://www.chesapeakebay.net/documents/CBP_BMP_Review_Panel_Evaluation_of_Jurisdictions_Draft_Verification_Plans_8_7_2015_.pdf
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reductions are expected to come from practices that would not be verified under the current plan.  

Pennsylvania must ultimately provide some form of verification for all BMPs.  

 

2. Pennsylvania must provide more detail on MMP and NMP inspections; these 

 inspections should be onsite, at a significant subset of farms, should involve more 

 than a check of paper records, and should be used to inform data reporting  

In its discussion of Nutrient Management, Pennsylvania discussed verification of Manure 

Management Plans (MMPs) and Nutrient Management Plans (NMPs).  Pennsylvania has not yet 

drafted a plan for verifying MMPs, even though it states that it is one of the practices expected to 

“contribute significantly to Pennsylvania’s overall load reduction strategy.”
5
  Pennsylvania must 

prioritize verification of MMPs, and since these are multi-year plans it must ensure that follow-

up inspections occur at the recommended frequency of 10% per year.  In addition, since these 

plans are prospective, Pennsylvania must conduct inspections onsite to verify that plans are 

carried out. 

With regard to NMPs, the Review Panel expressed some confusion about whether inspections 

will be onsite, stating that “the documentation was unclear as to the extent to which there were 

onsite inspections.”
6
  Page 33 of the verification program plan states that “NMPs for CAOs and 

CAFOs are inspected yearly, onsite,” but it does not state whether the VAO inspections (which 

happen once every three years) are onsite.  Page 31 states that CAFOs are inspected once every 

five years for NPDES permit conditions, and although it states that NMP is inspected yearly, this 

section of the plan does not state that the inspection is onsite.  Pennsylvania should commit to 

inspecting all NMPs onsite, at a minimum frequency of 10% per year, to ensure that the 

prospective plans are carried out.        

The Review Panel also asked the question “What does an onsite review of NMPs really mean?”
7
  

This is a very good question.  In response, Pennsylvania should explain in detail what its onsite 

inspections will consist of.  Looking at records is unlikely to be adequate, and inspections should 

also involve visual surveys of field to verify that planned practices have been carried out. 

Finally, Pennsylvania should, like Maryland and Virginia, commit to reducing the number of 

reported MMP and NMP acres by the rate of noncompliance that it finds in follow-up 

inspections. 

 

                                                           
5
 Pennsylvania Department of Environmental Protection, QAPP Addendum – Verification Program at 48 (July 8, 

2015). 
6
 Review Panel at 35; we note that the Review Panel also stated that it “recognizes Pennsylvania’s commitment to 

annual on-site inspections of nutrient management plans” on page 33, but we agree with the statement that 
expressed uncertainty. 
7
 Review Panel at 35. 
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3. Pennsylvania’s policies for “sunsetting” BMPs are not always clear. 

In some cases, the verification program provides clear sunsetting practices.  For example, the 

narrative for riparian buffers includes a clear statement that buffers will be removed from NEIEN 

when sites visits, which will occur approximately once every four years, indicate that buffer no 

longer exists.   

The narrative for conservation plans is not as strong:  The plan provides for removal from 

NEIEN after ten years.  However, ten years is arguably much too long for inaccurate BMP data 

to remain on the books.  The narrative also states that “[i]f corrective work is not done, the 

agency providing cost sharing is to be given the information and take further action in 

accordance with program regulations.”  This is vague, and does not provide a clear series of steps 

that would lead to removal of a BMP from NEIEN prior to the close of the ten-year window.   

The narrative for land retirement/environmental planting is much weaker still:  The state admits 

that “[t]here is no established and consistently followed statistical sampling of past installed state 

funded projects by DEP staff.”  This BMP, estimated to account for 18.2% of projected nitrogen 

reductions, should be a high priority for verification and, where necessary, removal from the 

BMP database.    

 

4. Pennsylvania’s statistical subsampling methodologies are not always clear. 

Conservation tillage is currently verified by transect surveys in counties with more than 50,000 

agricultural acres, and the verification plan for cover crops includes transect surveys on an 

unspecified fraction of the watershed.  Transect surveys may be a valid verification method, but 

Pennsylvania should also provide an estimate of the fraction of each BMP being captured by the 

survey method. 

For aerial imagery, which Pennsylvania is considering for verification of several BMPs, there is 

currently no stated statistical approach to ground-truthing.  The Framework’s Agriculture BMP 

Verification Guidance requires more detail:  “Implementing a sufficient land-based sampling 

validation protocol is necessary for ensuring the analysis of the remote images or photographic 

signatures are calibrated to actual conditions.”  Pennsylvania will have to spell out its approach 

to ground-truthing and show that it is “sufficient.” 
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5. The plan does not require adequate follow-up assessments 

According to the Framework, each state should provide for annual follow-up assessments that 

cover 20% of permitted multiyear BMPs, and 10% of other multiyear BMPs.
8
  In a number of 

instances (not including practices that are not verified at all – see above), Pennsylvania’s plan 

does not provide this level of follow-up: 

 Conservation plans are spot-checked at a rate of 5% or less – for practices with more than 

400 statewide installations, only 20 would be spot-checked.   

 Riparian buffers verified by NRCS or FSA are followed up at a rate of 5% (NRCS) or 

“up to 10%” (FSA). 

 For “land retirement/environmental planning” verified by NRCS or FSA, follow-ups 

occur 5% (NRCS) or “up to 10%” (FSA) of the time.  For DEP-verified land retirement, 

there is no follow-up. 

The Review Panel noted, and we agree, that the 5% NRCS follow-up rate “may not contain the 

required robustness.”
9
  In order to conform to the “Scientific Rigor” verification principle, 

Pennsylvania should either explain how the NRCS verification program is adequate or add 

supplemental verification activities to the verification program.  

 

6. Additional discussion of Review Panel comments 

Finally, we would like to emphasize some of the Review Panel comments.  First, as noted above, 

we are concerned that Pennsylvania is simply assuming that USDA/NRCS practices conform to 

the verification framework without critically examining those practices.  As the Review Panel 

noted, “[s]imply citing a methodology used by NRCS or other data submitting partners is not 

sufficient.”
10

 

Second, the Review Panel noted several times, both generally and with specific reference to 

Pennsylvania, that the states often failed to explain how they would translate partial verification 

– verification of a subsample of a BMP – into Watershed Model input data.  For example, 

transect surveys of conservation tillage are only conducted in counties with more than 50,000 

agricultural acres.  Pennsylvania did not estimate the fraction of conservation tillage acres 

covered by this method, and they did not explain how the transect survey results would be used 

to generate input data for the watershed model.
11

 

                                                           
8
 Framework, Appendix B. 

9
 Review Panel at 3. 

10
 Review Panel at 7. 

11
 Review Panel at 34. 
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Third, we strongly support the Review Panel in noting that all BMPs must be verified in some 

fashion, and that Pennsylvania must provide a timeline for filling the currently large gaps in its 

verification program.  

 

7. Conclusion 

We recognize that adequately verifying a diverse set of BMPs is difficult, but we are also firmly 

convinced that a Watershed Model without rigorous verification will not be reliable enough to 

support the TMDL.  We therefore hope that you will consider our brief feedback on 

Pennsylvania’s current verification program plan. 

 

Thank you, 

 

Abel Russ 

Attorney 

Environmental Integrity Project 

1000 Vermont Avenue NW, Suite 1100 

Washington, DC 20005 

(802) 662 7800 

aruss@environmentalintegrity.org        

 

Kimberly L. Snell-Zarcone, Esquire 

Conservation Pennsylvania  

Kim@conservationpa.org  

 

Betsy Nicholas 

Executive Director 

Waterkeepers Chesapeake 

202-423-0504 

betsy@waterkeeperschesapeake.org 
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